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Preliminary issue

Ms MacKenzie appeared on behalf of RECC and Mr Barnett and Mr Finch
appeared on behalf of Smart Save Solutlons Ltd ("the Member”). The parties
clarified at the outset that there was a preliminary issue in relation to whether
or not the mystery shopper evidence was admissible. It was Mr Barnett's point
that it was illegal to obtain the evidence, that it was hearsay and anohymous
and that the evidence was obtained oulside the Regulator's own guidance. It
was outside rules of the Market Ressarch Society (MRS), given that
perrnission had not been sought from the third party that had been subjected
to the mystery shopping. Counsel for the Member also objected on the
grounds that they could not cross-examine the mystery shopper because the
evidence was anonymised and they wished to test the evidencs in order that
proper welght was glven to it.

Ms MacKenzle said that the right to mystery shop came under section 5.1 of
the Bye-Laws, which contained a list of actions that was hon-exhaustive and
this came within this list. She also suggested that the Panel should take a
vety broad and permissive view of monitoring. Members were responsible for
the actions of third parties. There was no need for informed consent, because
the mystery shopper had taken no personal data. The mystery shopping
system would break down if witness statements were taken which would
identify mystery shoppers. She alse said that the strict rules of evidence did
not apply.

The Panel received legal advice from the legal assessor, which it accepted.

The Panel, having considered the documents referred to and having laking
note of the oral submissions of both parties and the relevant parts of the
bundle, has decided that in this case it is reasonable and fair to admii the
evidence of the mystery shopping exercige, but only in regard to the systemic
allegation relating to processes, as opposed to evidence of specific events.

The Panel considered the case of White v Nursing and Midwifery Councll
{[20141 EWHC 520) and how far it applled in relation to the facts of this case.
The Panel accepts the submissions by Ms MacKenzie that the anonymous
hearsay evidence in While was central not suppartive and related to facts on

“which little it any other evidence was avaliable. The Panel considers that the
Member has had a falr opporiunity to comment on the evidence of the
mystery shopping. The Panal noted that the Member received the letter with
regard to the mystery shopping exerclse on 23 January 20186 and had itself
responded by a letter dated 11 February 2015 to the allegations in relation o
process. The Panel therefore finds that not only did the Member have the
opportunity to respond as to general process, but they did so. However, the
Pane! accepts that the Member has not had an opportunity to comment on
apecific factual allegations in this evidence,

The Panel notes that the mystery shopping exerclse was conducted after the

Member had failed an audit and after the Regulator had received a number of
complaints relating to the behaviour of sales representatives.’it was therefore
reasonable for the Executive to use its powers under Section 5.1 and




undertake an exercise which may not fall info the definition of mystery
shopping In the Bye-Laws but is a reasonable step to have taken to look at
the training processes undergone by sales reprasentatives,

The Panel accepts that it is reasonable for the Regulator to explore breaches
of the Code through anonymous investigations, as it is an important way of
monltoring compllance.

The Panel also considered whether the evidence had been lawfully obtained
and whether It was in breach of the MRS guidelines, which are referred to in
the Ragulator's Monitoring Strategy. The Panel has considered whether the

Strategy applies to this avidence. The Panel considers that this investigation
was not mystery shopping as defined by Bye-Law 1, but rather a monitoting

exercise under Bye-Law 5.1,

Even If the Strategy did apply, the reliance by the Member on Rule 18, which
states that members must ensure that participants give thelr informed consent
where personal data are collected directly from them, is misplaced. Thare is
no evidence that personal data was collected. Therefore Rule 16 has not
been breached.




Charges
Charge 1

The Member is alleged to have been In breach of Sectlon 5.1 of the
Renewable Energy Consumer Code which states “members must make sure
that any advertising materials they produce or use are legal, decent, honest
and fruthful and all performance claims, testimonials and claims about
savings, financial payback or income in advertisements or sales promotions
must ba clearly attributed to a reputable source”. The evidence for this breach
comes from the statements and claims made by the company as revealed by
the audit undertaken by the Regulator in 2014,

Charge 2

The Member is alleged to have been in breach of Section 5.2 of the Code
which states "amployees must not give false or misleading Information about
their company or the products, services or fagilities being offered, sales
employses must not use any selling techniques designed to pressurise the
consumer into making an immediata decision, and Code members will be heid
responsible for the actions of their employees, those individuals they contract
with or wha sell on their behalf’. The evidence for this breach comes from
complalnt numbers 5009, 5469, 5482, 4355, 4709, b4hb, 5452, 5428, 5417,
5407, 4427, from the results of the audit undertaken by the Regulator in
2014and from the results of a mystery shopping exercise undertaken by the
Regulator in late 2014, early 2015.

Charge 3

The Member is alleged to have been in breach of Sectlon 5.3 of the Code
which states “it ls very important that members do not oversell energy
generators to consumers, and before the contract |s sighed members must
glve consumers a written estimate of how the energy generator will perform in
a format that is readily understandable by them, and Code members must
make clear to consumers whether or not they are carrying out a technical site
survey during their visit. Where they are not, Code members must make clear
fo consumers that the guotation and petformance estimate may change
following the site visit and that in such a case they have the right to cancel the
gontract'. The evidente for this breach comes from the complaints as clted
under the alleged breach of Section 5.2, complaint humber 5029, from the
audlit and mystery shopping exercise undertaken by the Regulator.

Charge 4

The Member is alleged to have been in breach of Section 5.4 of the Code
which states “members must provide consumers with accurate Information
regarding ingentives avallable for installing sinall scale gensration at the
consumer's property; Code members will provide consumers with a proposal
which comprises'performance and any financial estimates and a detalled
guotation before the sale Is agreed and Code members must draw the
consumer's attention to any varlations to the original quotation and how this

4I




will affect the completion date before the contract s agreed”. The evidence for
this breach comes from complaint numbers 4355, 5455, and 5469, and the
mystery shopping exercise undertaken by the Regulator,

Charge 5

The Member is alleged to have been in breach of Section 6.1 of the Code
which states Code members will provide consumers with ¢lear and
unambiguous terms of husiness that do not disadvantage consumers, The
evidenoe for this breach comes from the audit and the mystery shopping
exercise undertaken by the Regulator.

Charde 6

The Member is alleged to have been in breach of Seustion 6.2.3 of the Code
which states Cade membaers who install an energy generator at the
consumer's home during the cancellation period must first have obtained the
consumer's express permission to do 80 and, in such a case, the Code
member will make the consumer aware that, should they later decide to
cancel the confract within the cancellation period, they may be responsible for
the costs of goods and services already supplled and of making goad the
property. Tha evidence of this braach comas from complaint numbers 5008,
5407, 5417, and 4709, and from the audit and mystery shopping exercise
undertaken by the Regulator.

Charge 7

The Membher is alieged fo have been in breach of Section 4 of the Code which
states “members will not act in any way that might bring the Code into-
disrepute”, The evidence for this breach is fromn the evidence of the combined
alleged breaches of Sections 6.1, 5.2, 5.3, 6.4, 6.1, and 6.2.3 of the Code.
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Degision on Facts

The Member admitted all of the above charges. Howaver, there remained
nine areas of factual dispute between the parties, namely:

1. Whai weight should be placed on the individual complaints in
evidence?

2. What were the relative responsibilities of Mr« & and Mr/
C ?

3. Was thers any preasurs selling?

4. Were the following statements misleading under the Code:
+ Solar PV installations would be free ar “self-funding”
* ‘“solar pansls increase property values”
* FIT payments are made eithar monthly or quarterly

5. To what extent was the Member responsible for statements made by
Its sales representatives?

8. Was there adequate training of sales representatives andfor customer-
facing staff?

7. Were there adequate arrangements for Code compllance with third-
party lead providers?

8. What generally was the conduct and culture of the Member In response
to the audit?

0. When did the Member take remedial steps in respect of the concems
identified by RECC?

Background

The Member underwent an audit in May 2014 following an increase in the
number of complaints being received by the Regulator, The Member was
found to be non-compliant with the Code in 42 respects, The Member was
given a six-week period of grace in which to address those Issues. It replied
on & August 2014, After a review by the auditor, a large number of areas
remained non-compliant, Those were highlighted to the Member in an email
sent on 15 August 2014, which included a document prepared by the audltor
outlining the required actions that had not been taken.

The Member submitted its response on 18 September 2014, but on review
there were still 36 non-compliance Issues outstanding. As a result of the
issues identified by the audit and the number of complalnts received by the
Regulator, the Member was referred to the Non-Compliance Panel. In
addition, RECC undertook the Mystery Shopper investigation of the Member,
the evidential status of which was considered above as part of the preliminary
Issues.

On 21 November 2014, the Member was notified that disciplinary proceedings
wore baing Invoked. The Member responded by a letter dated 27 November
2014.

. 1
A charge letter was issued on 28 January 2015.




The Panel had before It three lever arch files of evidence from hoth parties. It
heard submissions from Ms MacKenzle on behalf of the Regulator and My
Barnett on behalf of the Member, and it heard evidence from Mr & in
person. The Pane! took account of all the written and oral evidence, the
submissions of the parties, the Code and the Bye-Laws. It also raceived and
accepted the advice of the legal assessor.

The Panel will deal with each point of dispute in turn.
1. What weight should the Panel place on the complaints?

The Panel considered the weight that it should place on the evidence from
consumers who had not been called and had not been cross-examined.

It is normal practice for consumer complaints to be put hefore the Non-
Compliance Panel without calling individual consumers to give evidence In
person. The role of the Regulator is to protect consumers and it would not be
in the best interests of a consumer who had ralsed a complaint fo be
subjected to cross-examination in the course of a disciplinary hearlng,
Consumers must be able to raise any concerns they may have without the
fear that, at some future date, they may become part of a disciplinary process.
Furthermore the Panel has no power o require anyone to appear before it
and nelther does the Regulator, which, it must be remembered, is hot a
statutory regulator. The Pane! has also taken account of the fact that caliing
consumers to give evidence, even if thay were prepared to appear, would
considerably increase the length of the hearing.

That being said, the Panel has had due regard, when scrutinising the
complaints before it, to the fact that the Member has not had the opportunity
to test the evidence of complaints by cross-examination, The Panel also noted
that the Member had been able to challenge the specifics of each complaint in
its submisslons,

Beyond that, when considering the weight to be attached to the complaints,
the Panel has had regard to the following general points: A

*  The complaints were submitted within a wide range of dates.

+ The Member asserted that these complaints have been generated by
the alleged activities of Mr C against the Member. In parficular It
was alleged that Mr G °  was encouraging individuals to complain so
as 1o obtain refunds and then purchase cheapsr solar pansls from Mr
C 's hew company. The Panel noted that a number of the
complaints precede both the audit and Mr G~ ‘s deparfure from the
Member, but has equally borne in mind, when looking at the
complalnts, how close the date of the complaint is relative te the date
of Mr Gt~ /s departure.

« The Panel also considers that the fact that a complaint has been made
by an aggrieved consumet s somethlng that the Panel can have
regard to Independent of whether all of the allegations made furn out to
be justified.




* The Panel has formed the view that It would have been qulte difficult
for any third party to persuade & consumer, who was in reality satisfied
with the service that they had received, 10 make a complaint and
undergo the disruption and effort that this would entail. The Panel alsa
notes, in that regard, the number and extent of the complaints.

* The Pansi algo bears in mind that, even whete a complaint may have
been prompted by a third party, that does not necessarily mean that
the contents of the complaint are untrue.

+ The Panel also had regard to whether there wete patterns that
emerged from a hollstic review of the complaints.

» Finally, the Panel has considered the waight fo be aftached to the
complaints in the context of all the other available evidence. In
particular, the Panel considers that the complaints themselves play to a
large extent a supporting role to the fallures recorded In the audit.

The Fanal has concluded that it rejects the invitation of the Member to place
no or negliglble weight on the complaints, and considers it safe to treat the
complaints as subsidiary or supportive evidence, whilst placing greater welght
on the audit evidence.

2. What were the relative responsibilities of Mr 5 rand Mr
¢ ¥

The Panel noted that Mr & founded the Member and has always and
conhtinues to run the company as its Managing Director. In the Panel's view,
that means he took the lead role in the company. The Panel accepts that Mr
C ' was a co-director of the company with parficular responsibilities, but
considers his role was subotdinate to Mr 8 . . It Is normal within companies
for the Managing Director to take ultimate responsibility for the actions of all
those working for the company, both as employees and as directors.

The Panei finds that Mr & was fully aware that an audit had taken plage in
2012. The Panel finds that Mr §  , as Managing Director, should have
made it his business to know that the Member had not passead the audit, and
ensured that it did so. In 2014, Mr 81 1 had signed the pre-audit document
g0 was aware that an audit was due to take place. The Panel also finds that
he was certainly awars, if not on receipt of the first letter in June 2014, then
on the second, info which he was copied, In August 2014, that the Member
had again falled an audit, and as Managing Director he should have been
aware of the extent of the failure.

In addlfion, the Panel noted that one of Mr8 - . accepted responsibilities
was “monitoring senior management”. Mr C was a director and member
of the senlor management team and, whilst Mr & acknowledged that he
had quarterly meetings, it appears that Mr 8 and Mr C operated
within “sllos”. As Managing Director, MrS . cannot absolve himself of
responsibility for one half of the Member's operations or compliance with the
Code. Further, it is not acoeptable for Mr 81 to now suggest that Mr C
was entirely to blame for all the failings of the Member in Its audit. It was only
after Mt G - |eft the company that Mr & - stepped in to take




responsibility. The Panel is of the opinion that Mr 8 should have taken
responsibility from the outset.

3. Was there any prassure selllng?

The Panel declded on balance that there had been pressurs selling. The
Paneal looked specifically at complaint numbers 4355, 4427 and 5455 and at
the explanations submitted by the Member. The Panal found that there was
clear pressure selling In two complaints: 4355 and 5455, The matter was less
clear In complaint 4427, where a discount was offered, but the Member
denied an intention to pressure the customer.

It is the view of the Panel that it is not the purpose of the Code to prevent a
Member offering a consumer a better deal than a competltor, but It Is meant to
prevent discounts being offered to consumers specifically as a form of
presaure selling. In the particular circumstances of complaint 4427, the Panel
I8 not convinged that pressure selling took place.

4. Were the following statements misleading under the Code:
*  Solar PV installations would be “free” or “self-funding”

* Solar panels increase property values

* FiT are paid either monthly or quarterly

The expressions “free” of "self-funding” arose from sales representatives’
discussions with consumers. The issue as o whether “free” was said or not
was not clear from the papers In front of the Panel, so it makes no finding in
that regard. The Panel! gives due cradit to the Member for understanding that
if it had been said, It would have been in breach of the Code,

However, Mr S did give evidence in relation to the issue of “selffunding”.
He said that the panels were self-funding over a long period of time. However,
it was clear from the number of complalnts that consumers took it to mean
that they were self-funding from Day 1. In evidence to the Panel Mr 8

himself acknowledged that this statement could be “misconstrued” and said
that he had taken it out of circulation, The Panel finds that the use of "self-
funding” was misleading to customers.

The Member's webslte contained a claim that the Energy Savings Trust
released a report that the installation of solar pansls on resldential propertles
would significantly increase the price that house buyers would be willing to
pay for those proparties. The Panel looked at the full report and in particular
two summaries in the Energy Savings Trust teport entitled “Investigation Info
the impact of small scale renewables systems on property values — Scotland
Summary Report” dated March 2013 to which this statement purports to refer.
The first statement is “Home buyers say they are willing to pay more for a
property with small scale renewables system, all other factors being equal, but
other factors take precedence during the buying process [Panel emphasis]”.
The second is “From analysis of actual sales of properties with a small-scale
renewables systom, it is difflcult to say what additional value, i any, [Panel
emphasig] can be attributed to the presence of a renewables system”. Neither
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of these statements supported the website statement. The Panel finds that the.

website statement was therefore misleading.

The Panel finds that the staternent from the Member that FiT payments could
be pald monthly or quarterly implied that this was a choice that was normally
available, In fact only one provider was [dentified that offered consumers
monthly payments, and only under certain conditions. It was clear from the
complaints that a number of consumars had been misled into thinking that
they would recsive FiT payments to offset their monthly finance payments as
a normal practice, which was not the case. The Panel finds that this statement
was misleading.

5. To what extent was the Member responsible for statements made by
its salas representatives’?

As regards the responsibility of the Member for the actions and statements of
sales reprasentatives the short answer is that it is clear, under the Bye-Laws
and the Code, that the Member is responsible for ensuring that both its
employees and its sales representatives comply with the Code and Bye-Laws,

Sectlon 5.2 of the Code states that "Code members will be held responsible
for alf the actions of thelr employees, those individuals they contract with or
who sefl on their behalf. Code members must make sure that all these people
receive suftable training and that any contact they have with consumers
complies with this Code and the law.”

Bye-Law 4.8.4 likewlse states that “Code mermbers wift ensure that alf
employees, agents, subcontractors and any other individuals who act on their
behalf have been effectively trained on the requirements of the Code and that
they comply with it.”

There are clear instances, for example in complaints 5482, 5455, 4365 and
4427 that misleading statements have been made in the sales process.

The Panel's attention was drawn to complaints 5469 and 5009. As regards
complaint 5469, relating to performance estimates, the Panel is not
persuaded that the performance estimate was wrong. In respect of complaint
5000 the Panel acospts that there was an eiror on the form and that the
Member acknowladged that error.

6. Was there adequate training of sales representatives and/or
customer-facing staff?

The Panel finds on balance that fraining was inadequate, It bases that finding
on the fact that there were breaches of the Code during the sales process and
from the fact that during the audit In May 2014 thete were incomplete records
and a lack of information relating to tralning. The Panel noted that Mr 8

stated that the Member has recently introduced more detailed training. It Is not
possible to pracisgly gauge the level of inadequacy from the evidence before
the Panel, save that it was significant enough to result in complaints from
consumers about the sales process and In the various misunderstandings that
oceurred.
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7. Were there adequate arrangemente for Code compliance with third-
party lead providers?

It is clear from the audit that at the material time there were inadequate
arrangements with third-party lead providers. There was nothing to show that
control was exerted, and in fact there was a clause in the confract between
the Member and third parties that sought to exclude liability for the way in
which the third-party generated sales appointments.

8. What generally was the conduct and culture of the Member in
response to the audit, and
9. When dld the Mamber take remedial steps?

The Panel has decided that these two issuas go fogether.

The response of the Member to the 2014 audit was inadequate. The Member
was sent a [etter on 26 June 2014 attaching a scheduls setting out the defacts
{42) found in the audit which took place on 12 May 2014, The Member was
aiven until 7 August 2014 and did respond by an e-mail dated 5 August from

. to “monitor@recc.org.uk’ sent at 23:39 addressed In the body of
the s-mall to Virginia Graham. Despite expressing shock at the audit result,
the Member failed to provide the information that RECC had requested. On 15
August 2014 RECC wrote to the Member and gave it a further 6 wesks to
correct any outstanding Issues. A response in the form of documents without
a covering letter was received on 18 September 2014 and was examlned by
the auditor, who found 38 outstanding issues.

On b September 2014, RECC recelved an e-mail from MrC . in relation to
the audit in which he suggested that the staff were not willing to abide by the
Cade. The Panel accepls that Mr C ieft the Member on 2 September
2014 and was no longer a director at the time he wrote the e-mail.

The Panel accopts that when My C left the company, Mr & faced a
an extraordinarily-difficult set of circumstances which, in Mr& s words,
meant that the Member “came very close a number of times to going into
administration”. The Member found its accounts frozen, its credit rating
stopped, staff left and defected to Mr C- ¥'s new company and it also had
problems with its MCS accreditation. However, Mr &t~ nonstheless failed to
proactlvely manage or sufficiently prioritise compliance with the Code, on
which his MCS certifloation is reliant.

MrS: - could have told the Regulator about his problems and requested
further time to comply, rather than sending a seties of documents without a
covering latter or explanation of any kind. [n evidence he did tell the Panel
that he had reviewed the business and that that review had not taken long.
He went on to say “we completely overhauled all of the practices, all of the
compliance, all of the dosumentation almost immediately on MrG s
termination, But obviousiy it took time for those documents to get Into
olraulation”. The Panel is mindful of thea fact that the documents sent
rneanwhile on 18 Septembar were not compllant. Mr 8 later went on to
say that he purchased a whole MCS sulfe of documents and on questioning
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explalned that he did do this towards “the tailt end of 2014" and that RECC
was notified about this “on or around January 2015",

On 21 November, an e-mall was sent to Info@recc.org “to whorn It may
concern” in the following terms “to let you know that If you [RECC] do recelved
a sudden escalation in the number of complaints against our company then
thare Is a reason for this.” The e~ mall went onto suggest that another
company was using knowledge gained internally for "pecuniary gain” and i
names the company concerned against which the Member has issued
proceedings in court, Mr S+ had still not ouflined the actual problems he
was facing to the Regulator. On 27 November 2014 a member of his staff
wrote to RECC, responding to complaints that had been sent to the Member
from RECC. Beyond that there were rio other communications from the

Membar to the Regulator until after the charge letter had been sent on 28
January 2015.

The Pansl does accept that Mr S took some steps In response to some of
the concerns in November in particuar; he bought the MCS suite of
documents and instituted these by, at the latest, January 2015.

However, the Panel finds that the Member's overall lack of communicetion
and pro-activity with the Regulator reflects the culture of the Member. The
Mermber did not think it important to respond to the Regulator in a timely of
detailed manner or ensure compliance with the Code. It lacked understanding
of the importance of the Code and the serious nature of the audit failures until
relatively recently. The very earliest that the Member could be said o have
been trying to comply with the Code Is when the MCS sulte of documents
were purchased in November or Degember 2014, same six months after the
May audit, fallure of which gave rise to these proceedings.

Additional Matters

In the course of the Member's closing submissions the Panel was asked fo
rule on three matters by the Member, one of which was the question of
whether the Mystery Shopping evidence had been obtained improperly or
could be relied upon. This was already considered and ruled upon as a
preliminary issue at the start of the hearing, and the Panel finds that there is
no basis or necessity for revislting that preliminary decision.

Mr Barnett also suggested that the Panel heeded to record that Mr & «.'s
evidence was unchallenged. The Panel does not accept this. MrS  was
not cross-examined, but his evidence was challenged In the decumentary
evidence placed before the Panel and by way of the Regulator's subtnissions,

Finally, Mr Barnett drew the Panel's attention to a section in the Regulator's
reply, which labelled as “disingenucus’ Mr S s evidence that no new
complaints had been made In 2015, As a matter of fact, there was evidence of
one such complaipt befare the Panel. However, the Panel does not find that
Mr & was being disingenuous or in any way deliberately untruthful in his
evidence, and the Regulator made clear at the outset of the hearing that it
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: wasg not relying upon the evidence of the 2015 complaint for any such
purpose. :
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Determination on Sanction

The Panel considered the written submissions of both parties, all of the
evidence and all of the findings of fact previously made. It also received and

accepted the legal advice of the legal assessor In respect of which the patties
made no camments.

When considering which (if any) sanction to imposae, the Panel has had regard
to each of the factors set out in Panel Rule 13.2. In that regard the Panel
makes the following observations.

The Panel considers the number (seven) and nature of the breaches to be at
the higher end of seriousness, There were a high number of breaches that
oocutred over a conslderable period of time. There has also been consumar
detriment. In the Panel's view, the breaches found, the complaints submitted
In evidence and the fallure to pass two audits, are all symptoms of an
underlying culture that may lead fo an adverse effect on consumera. At the
same time, the Panel accepts that the Membaer dealt with a number of the
complaints from consumers in an effective mannar once they arose.

The nature and number of breaches in this case does bring the reputation of
the industry into disrepute as reflected In particular by the admitted breach of
Section 4 of the Code. The Panel finds that the Member has inevitably derived
some benefit from its breaches of the Code to the dstriment of consumers.

The Panel accepts that the Mermbet has asserted it has taken steps to
remedy the breaches but the Panel reminds itself that there was a lack of
promptness in the rermedial steps adopted (see issues 8 and 9 above). The
Panel also bears in mind that some of the remedial steps asserted by the
Mamber in evidance have yet to be assessed by the Regulator,

Finally, the Panel bears in mind that there is no evidenice that the Member has
been previously disciplined.

The Panel took account of the list of potential sanctions set out In Bye-Law
8.21 and reminded Ifself that it should consider each sanction in ascending
order (i.e. starting with a conslderation of whether the most minimal potential
sanction would suffice, and then consldering the next least serious sanction
etc).

The Panel first consldered whether it would be appropriate to decide not to
impose any sanction in respect of the breaches. The Panel considers that the
number and nature of the breaches do require a sanction and therefore this
was not an option in this case.

The Panel then considerad whether it would be sufficient to issue a wiitten
warning in respect of the breaches but for the reasons outlined above
conslders that thig was also not a sufficient sanction in this case.

The Pane! considered whether a sufficient sanction would be o impose
Conditions on the Member. One of the legitimate purposes of Imposing a
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sanction Is to ensure that the Member does not have the ocppotiunity to repeat

the breachas. In the particular circumstances of this case the Panel felt that it

was essential that the Regulator is able to examine the processes and
procadures of the Member In order that if can assure itself thal consumers are
properly protected, The Panel find that it is not possible to formulate
Condltions that sufficiently meet this objective.

The Panel then considered Enhanced Monitoring. As stated above the Panel
is concernad about the underlying culture of the Member and its attitude to the
Code. The Pansl heard a great deal about the new documentation and newly
imposed training which, the Member said in evidence, is now In place and
says is Code compllant, The Panel notes that this assertion has not yet been
tested by the Regulator, Itis therefore proper that the Regulator is able to
axamine the adeguacy and effectivensass of the documentation and training
now said to be In place, and more generally the new Code-compliant regime
which the Member says It is implementing.

Thea Panel therefore finds that it is an appropriate and proportionate sanction
to impose a Period of Enhanced Monitoring. In light of both the setioushiess of
the breaches and the fact that the Member has had to (and will have to)
change its culture to be fully compliant, it is the Penel's view that the
Enhancad Monitoring must be in place for a sufficient perlod which in this
case |s one year.

The Member will undergo a Period of Enhanced Monltoring In the following
terms;

1. The Period of Enhanced Monitoring is for one year.

2. By 15 September 2015 the Member will undergo a full audit on a date
to be notified by the Regulator o the Member giving not less than 24
hours notice and no more than 72 hours nolice,

3. The Member must thereafter undergo two further spot checks at short
nofice which should not be less than 24 hours notice, during which the
auditor will seli-select and inspect all the original documentation

forming at least three and no more than six recent consumer contracts,

4, The Member will inform the Regulator of the date and time of all
training sessions relating to the Code to be hald during the Period of
Enhanced Monitoring at least 14 days prior to the date of the training.

5. The Regulalor may, at its election and as many times as it considers
necessary, send an observer to a fraining session to aftend that part of
the training relating to the Code, having informed the Member that the
observer will be attending at short natice.

8. The observer will be provided with ali training material and be able to
take notes: The observer wlll report back to a named officer at the
Regulator and the observer will at the request of the Regulator
feedback any advice or comment to the Member,
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7. The costs relating to Conditions 2 to 6 above will be at the Member's
expense.

8. The Régu]ator will monitor compliance during the Period of Enhanced
Monitaring and following the end of the Period of Enhanced Monitoring
within 28 days:

a. Ifthe Regulator is satisfied that these Conditions have bsen
fulfilled and that the Member is compllant with the Code and

Bye-laws, the Regulator will write fo the Member to confirm this;
or

b. Ifthe Regulator is not satisfied that these Conditions have been
fulfllled or that the Member is compliant with the Code and, Bye-
Laws, the Regulator will convene a Hearlng In accordance with
clause 8.26 or 8.27 of the Bye-Laws as appropilate.

The Petiod of Enhanced Monitoring shall commence 14 days after the date of
this Determination.

For the avoidance of doubt the Panel considered whether termination of
Membership was an appropriate and proportionate sanction in this casa but
came to the conclusion that the Member has engaged sufficiently, albelt late
in the day, with the process to make such a sanction disproportionate. The
Period of Enhanced Monitoring gives the Member an opporiunity to show that
the culture has changed.

Costs

The Panel has considered its powsr under Bye-law 10 to make such order for
costs against the Member or the Regulator as it considers fair and reasonable
in all the circumstancas.

The Panel considered the wrltten submissions of both parties, all of the
evidence and all of the findings of fact previously mads. It also received and
accepted the legal advice from the legal assessor in respect of which the
partles made no comments. '

The Panel considers that, having found the Member to be in breach and
having also decided the majority of the issues at the Hearing against the
Member, the starting point is that the Member must pay the costs of the
Regulator. Itis Important, as a matter of general principle that Members who
have breached the Code should pay for proceedings brought in respect of
such breaches, given that otherwise the costs borne by the Regulator ate in
effect borne by other, innocent, Members of the Code.

The Panel then considerad whether the Regulator could have been said to

have acted unreagonably in the conduct of these proceedings, such that a
discount should be applied.
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The Panel conslders that the proceedings were properly brought as is evident
in its findings.

The Panel considered the circumstances surrounding the adjournment of the
Hearing scheduled for 25 February 2018, The Panel reminded itself of the
decision of the Chairman dated 23 Fabruary 2015 allowing the adjournment.
The cause of the adjournment was the submission of late evidence from the
Regulator which the Chairman did not consider constituted reply evidence.
However the Panel also considers that It was very likely that the Hearing
would have had fo be adjourned in any event because of the nature of the
case and having regard to the fact that the Member had only just Instructed
representatives. Accordingly the submission of late evidence did hot
materially affect the proceadings.

The Panel has also borne In mind that the Regulator sought, as it has done in
the past, to rely upon some anonymised complaint evidences and then
withdrew that evidence after objections had been raised by the Member in
order, the Regulator said, that the Hearlng could go ahead on the date set.
That evidence only formed part of the complaint evidence before the Panel
and the Panel notes that the withdrawal of evidence had no impact on the
admission of the breaches by the Member.

The Panel also reminds itself that the morning of the first day of the Hearing
was taken up by a preliminary issue as to whether the Mystery Shopper
evidence was admissible. As set out above the Panel did not consider that
evidence was obtalned illegally and decided that the evidence was partially
admissible. The Panel does not consider that it was unreasonable for the
Regulator to contest the issue of admissibility with the Member as regards this
evidence.

The Panel has also considered the application by the Member for the
Regulator fo pay 45% of its costs. It follows from the fact that the Regulator
has overall been the suocessful party in these proceedings that as a general
principle the Member s not entltled to its costs. in any event, having regard to
the principle in Baxendale-Walker v Law Society [2007] EWCA Civ233 as
subsequently applied, costs orders should not be made against a regulator
acting in the public interest unless the complaint has been improperly brought
or has been “a shambles from start to finish”, There is no basis at all for such
a finding in this case.

The Panel has assessed the schedule from the Regulator and finds that all
the costs therein are reasonable. The Panel therefore orders costs in the
amount of £60,510.80.

Appeal

The Member may appeal this determination within 14 days of the date of the
determination under Bye Law ©.

16 June 2015
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